IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY STUMP, : ClVIL ACTI ON
Kl MBERLY STUMP, :
02- 326
Plaintiffs,

V.
VWC MORTGAGE CORP., JAVELIN, | NC.
d/ b/ a COMVERCE FI NANCI AL,
FAl RBANKS CAPI TAL CORP., and
BANK SUl SSE FI RST BOSTON

Def endant s.

VEMORANDUM AND ORDER

JOYNER, J. March 16, 2005

Presently before the Court are the Mdtions for Summary
Judgnent of Defendants WMC Mortgage Corporation, Credit Suisse
First Boston, and Fairbanks Capital Corporation. For the reasons
that follow, we will grant Defendant Fairbanks Capital’s Mtion
for Summary Judgnent as to Count |1 of the Anended Conpl aint, and
we wll grant in part and deny in part Defendant WMC Mbrtgage’s
Motion for Summary Judgnment with respect to Plaintiffs’

al l egations of Truth in Lending Act violations.

Facts and Procedural History

Plaintiffs purchased their hone, at 1127 Keystone Drive in
Sellersville, in Novenber 2000. 1In early 2001, Plaintiffs
engaged Commerce Financial to broker a loan to refinance their
original nortgage as well as a second nortgage on the honme. At

the July 24, 2001 closing of the refinancing transaction,



Plaintiffs received, anong other docunents, a Departnment of
Housi ng and Urban Devel opnent Settlenent Statenent (“HUD
Settlenent Statenent,”), two copies each of a Notice of Right to
Cancel, and a Federal Truth In Lending D sclosure Statenent
(“Di sclosure Statenent”).

The first page of the Disclosure Statenent established that
t he Anmount Fi nanced woul d be $209, 811. 92, the Annual Percentage
Rate (“APR’) would be 11.3115% and the Fi nance Charge woul d be
$528,813.99. The second page of the Disclosure Statenent
i ncluded the follow ng information:
LOAN AMOUNT: 220, 000. 00
| TEM ZATI ON OF PREPAI D FI NANCE CHARGES:

ORI G NATI ON FEE TO BRCKER 8, 800. 00

Prem um Yield To Broker to BROKER

0.5% (P.O C.) $1,100 Pd by LENDER
*TAX CONTRACT FEES TO FI RST AMERI CAN  68. 00

* DOCUVENT PREPARATI ON TO WMC 250. 00
*FLOOD DETERM NATI ON TO FI RST
AVERI CAN FLOOD DATA SERVI CES 19. 00
* ADM NI STRATI ON FEE TO WMC 597. 00
Prepaid Interest for (07/30/2001 -
08/ 01/ 2001) 128. 08
Settlement or Cl osing Fee to ESCROW
TI TLE COMPANY 326. 00
TOTAL PREPAI D FI NANCE CHARCGE 10, 188. 08
AMOUNT FI NANCED 209, 811. 92

OTHER SETTLEMENT CHARGES:

AMOUNTS PAI D TO OTHERS ON YOUR BEHALF BY CREDI TOR -
Docunent Preparation Fee to CLOSI NG

PROTECTI ON 35.00
Notary Fee to NOTARY 25. 00
Title Insurance to TI TLE I NSURANCE CO 1383. 76
Recor di ng Fee 100. 00



TOTAL OTHER SETTLEMENT CHARGES 1,543.76

LOAN PROCEEDS 208, 268. 16

Plaintiffs contend that, on July 27, 2001, they executed a
copy of the Notice of Right to Cancel formand faxed it to W/
Mort gage Corporation. Plaintiffs further contend that they
attenpted to rescind the |oan twice thereafter, on Novenber 5,
2001, and Novenber 12, 2003.

Plaintiffs now bring this action alleging violations of the
Truth in Lending Act, the Equal Credit Cpportunity Act, the Real
Estate Settlenent Practices Act, the Pennsylvania Credit Services
Act, the Pennsylvania Unfair Trade Practices and Consuner
Protection Law, and seek rescission of the July 24, 2001 | oan
transaction. Specifically, Plaintiffs allege that Defendants
violated the Truth in Lending Act by failing to disclose or
i naccurately disclosing the follow ng charges as item zed fi nance
charges on the Disclosure Statenment: a yield spread prem um of
$1100 paid to Commerce Financial; a hazard insurance prenium of
$568 paid to Allstate; an excessive notary fee of $25 paid to
Scott Firman, enployed by Capital Assurance G oup; excessive
title insurance charges of $1428.75, plus $200 i n endorsenents,
paid to Capital Assurance G oup; a $225 settlenment and cl osing
fee paid to Kotsopoulos & Bennett, P.C.; a $15 courier fee paid
to Capital Assurance G oup; adm nistration and docunent fees

totaling $847 paid to WMC Mort gage Corporation; a $4987.50 charge
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paid to Domestic Relations; and a $35 closing service letter fee
paid to Lawyers Title Insurance Corporation.! The above charges

were all fully disclosed on the HUD Settl enent Statenent.

St andard of Revi ew

A nmotion for summary judgnment shall be granted if the
adm ssi bl e evidence before the Court denonstrates that “there is
no genui ne issue of material fact and the noving party is
entitled to judgnent as a matter of law.” Fed. R Cv. P. 56(c);

Senpi er v. Johnson & Higgins, 45 F.3d 724, 727 (3¢ Gr. 1995).

A genui ne issue of fact exists “when a reasonable jury could

return a verdict for the non-noving party.” Anderson v. Liberty

Lobby, Inc., 477 U. S. 242, 248 (1986). |In deciding a notion for

summary judgnent, all facts nust be viewed and all reasonable
i nferences nust be drawn in favor of the non-noving party. See,

e.qg., Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S.

574, 587 (1986). However, the party opposing the notion may not
rest upon the bare allegations of the pleadings, but nust,

t hrough affidavits, adm ssions, depositions, or other evidence,
set forth “specific facts” show ng that there is a genuine issue

for trial. Fed. R Gv. P. 56(e); Celotex Corp. v. Catrett, 477

! This Court addressed many of these clains in its Order
dat ed Septenber 29, 2003, denyi ng Defendant WMC Mort gage
Corporation’s Mtion for Summary Judgnment on Plaintiffs’ original
Conpl ai nt .



U S. 317, 324 (1986).

Di scussi on

The Truth in Lending Act (TILA) establishes a three-day
right of rescission for borrowers in sone real estate credit
transactions, such as the nortgage refinancing at issue in this
action. 15 U. S.C. § 1635(a). However, where a lender fails to
conply with TILA's disclosure or notice requirenents, the
borrower’s right of rescission is expanded to three years from
the date of closing. 15 U.S.C. § 1635(f); 12 CF. R § 226.23(3);

see In re Porter, 961 F.2d 1066, 1073 (3¢ Gr. 1992).

Def endant WMC Mortgage, joined by Defendants Credit Suisse
First Boston and Fairbanks Capital, has noved for sumrary
judgnent on the grounds that Plaintiffs received all TILA-
mandat ed noti ces and disclosures, but failed to rescind their
loan within the three-day rescission period. Defendants further
contend that Plaintiffs are estopped fromasserting their right
to rescind, because they ratified the | oan transacti on on August
15, 2001. |Independently, Defendant Fairbanks Capital noves for
summary judgnent on Count Il only, on the grounds that TILA

i nposes no liability on | oan servicers.

| . Accuracy of Material D sclosures

This Court will first address the i ssue of whether the



Di sclosure Statenment Plaintiffs received at closing, particularly
the calculation of item zed prepaid finance charges on the second
page, conplied with TILA disclosure requirenents. Upon extrenely
careful review of each allegedly m sl eading disclosure or
wr ongl y- excl uded charge, this Court finds that there are genuine
i ssues of material fact only with respect to the $25 notary fee
and the $15 courier fee. As these potentially excessive fees
fall within the tolerance threshold of 15 U S. C. § 1605(f), the
Di sclosure Statenent was materially accurate as a matter of |aw
and Defendants are entitled to summary judgnent with respect to
Count | of the Anended Conpl ai nt.

A. WMC Mortgage Charges, Settlenent Charge, and C osing
Services Letter Charge

Initially, this Court finds that Defendants are entitled to
judgnent as a matter of law on Plaintiffs’ clainms concerning the
charges paid to WMC Mort gage Corporation for adm nistration and
docunent preparation, Kotsopolous & Bennett, P.C for settlenent,
and Lawyers Title Insurance Corporation for docunent preparation.

Plaintiffs’ Amended Conplaint alleges that WMC' s fees of
$847 “were not [] included in the finance charges.” W direct
Plaintiffs’ attention to the Item zation of Prepaid Finance
Charges on the second page of the Disclosure Statenent, which
i ncludes both the $597 adm nistration fee and the $250 docunent

preparation fee inposed by WL



Plaintiffs also object to the exclusion of a $225
“settlenent or closing fee” paid to Kotsopol ous & Bennett, P.C
However, as this Court pointed out in its previous Oder, the
$225 fee was included as part of a $326 “Settl enment or C osing
Fee to Escrow Title Conpany,” item zed on the Disclosure
Statenent as a Prepaid Fi nance Charge.

Finally, the $35 “closing services letter” fee paid to
Lawyers Title I nsurance Corporation, which was item zed on the
Di sclosure Statenent as a Settlenent Charge, was properly
excluded fromthe finance charge calculation. 15 U S. C 8§
1605(e) (1) permts exclusion fromthe finance charge of “fees or
premuns for title examnation, title insurance, or simlar
purposes.” Defendants have called this Court’s attention to
section 7.5 of the Manual of the Title Insurance Rating Bureau of
Pennsyl vania (“Rating Manual "), which establishes that a title
i nsurance conpany may charge $35 to issue a cl osing services
letter to a creditor. Plaintiffs, in opposing the instant
noti ons, have presented no evidence suggesting that the closing
services letter fee was anything but a bona fide and reasonabl e
char ge.

B. Yield Spread Prem um

The Di sclosure Statenent’s Item zation of Prepaid Fi nance
Charges includes a notation for a $1, 100 yield spread prem um

paid by the I ender to the broker, Commerce Financial. However,



this $1,100 fee is not included in the calculation of the Total
Prepai d Finance Charge of $10,188.08. Plaintiffs contend that
the yield spread premumis a finance charge within the
definition of TILA, and should have been added to the cal cul ation
of Prepaid Finance Charges to arrive at a Total of $11, 288.08.

It is a mtter of first inpression before this Court whether a
yield spread premum nust, as a matter of |law, be included in the
calculation of item zed finance charges on a TILA Disclosure

St at enent .

Bef ore addressing the substance of Plaintiffs’ argunent, a
few clarifications are in order. TILA regulations define the
finance charge as “the cost of consunmer credit as a dollar
anmount.” 12 C.F.R 8 226.4(a). The finance charge includes any
charge payable directly or indirectly by the consuner and inposed
directly or indirectly by the creditor as an incident to the
extension of credit. 12 CF.R 8§ 226.4(a); 15 U S.C. 8§ 1605(a).
The TILA Disclosure Statement at issue in this action, however,
uses the term*“finance charge” in two different contexts. The
first page of the Disclosure Statenent indicates a $528, 813. 99
Fi nance Charge, defined as “[t]he dollar anpunt the credit wll
cost you,” which conports with the TILA definition. The second
page of the Disclosure Statenent, however, refers to Prepaid
Fi nance Charges ($10,188.08) and Gt her Settl enent Charges

(%$1,543.76), which are item zed and subtracted fromthe Loan



Amount to arrive at the Anmount Financed. When Plaintiffs refer
to the wongful exclusion of the yield spread premumfromthe
finance charge, it appears they are referring to the Item zed
Prepai d Fi nance Charges on the second page.

A yield spread premumis a bonus paid by a |l ender to a
nort gage broker when the broker originates a | oan at an interest
rate higher than the |l ender’s approved mninumrate. Bell v.

Par kway Mortg., Inc., 309 B.R 139, 153 n.9 (Bankr. E.D. Pa.

2004) (citing Noel v. Fleet Finance, Inc., 971 F. Supp. 1102,

1106-07 (E.D. Mch. 1997)). The |ender then rewards the broker
by paying it a percentage of the difference between the |ender’s
approved rate and the actual interest rate set by the broker,

mul tiplied by the anmount of the loan. 1d. Under TILA, borrower-
pai d nortgage broker fees qualify as finance charges, whether
those fees are paid directly to the broker, or paid directly to
the Il ender for delivery to the broker. 12 CF. R 8 226.4(a)(3);
15 U.S.C. 8§ 1605(a)(6). However, the Federal Reserve Board has
clarified that fees paid “to a broker as a ‘yield spread prem um
that are already included in the finance charge, either as
interest or as points, should not be double counted” on the TILA
Di sclosure Statenment. 61 F.R 26126, 26127 (1996); 61 F.R
49237, 49238-49239 (1996); 12 C F. R 8 226, Supplenent |, sec.
4(a)(3)-3.

Qur reading of the TILA regulations and the Federal Reserve



Board’ s official staff comentary suggests that the $1,100 yield
spread prem um paid to Conmerce Financial was properly excluded
fromthe Item zed Prepaid Fi nance Charges on the TILA D sclosure
Statenent. The yield spread premumcertainly qualifies as a
“finance charge” under the TILA definition, which expressly

i ncl udes nortgage broker fees paid to the | ender for delivery to
the broker. 12 CF.R § 226.4(a)(3); 15 U.S.C. 8§ 1605(a)(6).
However, the yield spread prem um may be included in the total

TI LA finance charge in one of two ways — either as a part of the
annual percentage rate (APR), or as part of the prepaid finance
charges which serve to |l essen the total anount financed. |In this
case, the | ender, WMC Mortgage, paid the broker, Commerce
Financial, a $1,100 fee for having originated the Plaintiffs’
refinancing at an APR of 11.3115% which was hi gher than WMC
Mortgage’s approved mninumrate. This fee was not paid out of
Plaintiffs’ funds at settlenent, but rather was paid by WMC

Mort gage outside of closing. Thus, the cost to the Plaintiffs of
the $1, 100 yield spread premiumis not inposed at settlenent, but
is instead paid out as interest over the course of the 11.3115%
APR nortgage. Because the yield spread premumis already
included in the total Finance Charge of $528,813.99 as a higher
interest rate, it should not be “doubl e-counted” by bei ng added
to the Item zed Prepaid Finance Charges. See Noel, 34 F. Supp

2d at 457 (under TILA, a lender is not required to break down the
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conponents of the finance charge to disclose the separate
exi stence of a yield spread premun).? Thus, Defendants are
entitled to judgnent as a matter of |aw on the issue of whether
the yield spread prem um was properly excl uded.

C. Title Insurance and Endor senent Charges

Plaintiffs in this action object to being charged the basic
rate of $1428.75 for their title insurance policy, plus $200 for
endorsenents. Plaintiffs contend that they should have been
charged the refinance rate of $1032.30 rather than the full basic
rate, because their refinancing | oan was made within three years
of their previous nortgage transaction. However, as Plaintiffs
have failed to present evidence suggesting there is a genuine
issue for trial, Defendants are entitled to judgnent as a matter
of law with respect to the title insurance charges.

Reasonabl e fees paid for title insurance are properly

excluded fromthe conmputation of a TILA finance charge. 15

2 \\ note that many courts which have addressed this issue
in the context of HOEPA cl ains have found that yield spread
prem uns are “finance charges,” but need not be disclosed as
“points and fees” because they are paid by the borrower outside
of closing. See, e.qg., Bell v. Parkway Mrtg., Inc., 309 B.R
139, 153 (Bankr. E.D. Pa. 2004); Wngert v. Credit Based Asset
Servicing & Securitization, LLC No. 02-1973, 2004 U.S. Dist.
LEXI S 25186, 18-19 (E.D. Pa. 2004); Murer v. Equicredit Corp. of

Anerica, 309 B.R 502, 505 (WD. Mch. 2004). Wile the instant
action is admttedly outside the scope of HOEPA, the above cases
are instructive inasmuch as they highlight a distinction between
the total TILA finance charge payabl e over the course of the

| oan, and the item zed prepaid finance charges whi ch have been
paid at or before closing.

11



U S.C. § 1605(e)(1); 12 CF.R 8§ 226.4(c)(7)(i). However, any
fee charged for title insurance which exceeds the fee authorized
by the Manual of the Title Insurance Rating Bureau of

Pennsyl vani a i s unreasonabl e and nust be di scl osed as a finance

charge. Johnson v. Banc One Acceptance Corp., 278 F. Supp. 2d

450, 456 (E.D. Pa. 2003).

Section 5.6 of the Rating Manual provides that the refinance
rate, rather than the higher basic rate, shall be applied “[w hen
a refinance or substitution loan is nade within 3 years fromthe
date of closing of a previously insured nortgage or fee interest
and the prem ses to be insured are identical to or part of the
real property previously insured and there has been no change in
the fee sinple ownership.” Defendants concede that the refinance
transaction in question is within three years of the Plaintiffs’
previ ous nortgage, that the property in question is identical,
and that the ownership has not changed. However, Defendants
contend that Plaintiffs were not entitled to the refinance rate
because they never denonstrated that their prior nortgage was
insured. In responding to this challenge, Plaintiffs rest on
their pleadings and offer no additional facts or evidence, such
as a copy of a previously-issued title insurance policy, which
woul d show that a genuine issue exists for trial. Because the
record before this Court is devoid of any indication that

Plaintiffs’ previous nortgage was insured by a title insurance

12



policy, we find that, as a matter of law, Plaintiffs were not

entitled to the Refinance Rate. See Ricciardi v. Aneriguest

Mortg. Co., No. 03-299, 2005 U. S. Dist. LEXIS 310 (E.D. Pa. 2005)
(plaintiff in a TILA action not entitled to the reissue or
refinance rate because he provided no evidence of a prior title
policy). Thus, it was reasonable for Plaintiffs to be charged
the basic rate of $1428.75, and the title insurance fee was
properly excluded fromthe Item zed Prepaid Fi nance Charges.

Def endants further contend that the $200 endorsenent fee was
proper, because four endorsenents were attached to Plaintiffs’
title insurance policy. Pursuant to the Rate Manual, each of the
four endorsenents (Endorsenent PA 100, Endorsenent PA 300,

Endor senment PA 900, and Endorsenent 6.1 for adjustable rate
nortgages) carries a charge of $50. Plaintiffs, in their
response to the instant notion, do not seemto dispute this
matter, and have identified no facts suggesting that there is a
genui ne issue for trial.

D. Hazard | nsurance Prem um

TI LA provides that property insurance prem uns nust be
included in the finance charge “unless a clear and specific
statenent in witing is furnished by the creditor to the person
to whomthe credit is extended, setting forth the cost of the
insurance if obtained fromor through the creditor, and stating

that the person to whomthe credit is extended may choose the

13



person through which the insurance is to be obtained.” 15 U S.C.
8 1605(c). Plaintiffs object to the exclusion of a $568 hazard

i nsurance premumfromthe Item zed Prepaid Fi nance Charges on
the Disclosure Statenent, on the grounds that they never received
notice of the cost of insurance if obtained through the creditor.
Upon careful review of the TILA Disclosure Statenent and the
applicable regulations, this Court finds, as a matter of |aw,

that the $568 i nsurance charge was properly excl uded.

The requirenments of 8§ 1605(c) are better understood when
read in conjunction with TILA Regul ation Z, which establishes
that property insurance prem uns may be excluded fromthe finance
charge “if the followng conditions are nmet: (i) The insurance
coverage may be obtained froma person of the consuner's choice,
and this fact is disclosed; (ii) If the coverage is obtained from
or through the creditor, the premumfor the initial term of
i nsurance coverage shall be disclosed.” 12 CF. R § 226.4(d)(2).
| ndeed, the Federal Reserve Board, in its official staff
comentary, has noted that the choice of insurance disclosure
nmust be made whet her or not coverage is obtained through the
creditor, but that the “prem um or charge nust be disclosed only
if the consuner elects to purchase the insurance fromthe
creditor.” 12 C.F.R 8 226, Supplenent |, sec. 4(d)-8; see also

In re Moore, 117 B.R 135, 140 (Bankr. E.D. Pa. 1990) (the cost

of insurance nust be disclosed if and only if the insurance is

14



purchased fromor through the creditor).

Plaintiffs in this action received and signed a TILA
Di scl osure Statenent which stated, on the first page:

| NSURANCE: The follow ng insurance is required to obtain
credit: *Property

You nmay obtain the insurance fromanyone that is acceptable
to the creditor.

This disclosure was sufficient to place Plaintiffs on notice

that they had the option of obtaining insurance from an insurer

of their choice. See dark v. U S. Bank Nat'l Ass'n, No. 03-

5452, 2004 U.S. Dist. LEXIS 11264, 12-13 (E.D. Pa. 2004)
(exclusion of property insurance prem umwas proper where the
Di scl osure Statenent stated, “you may obtain property insurance
from anyone you want that is acceptable to Ameriquest Mrtgage
Conmpany”). Indeed, it appears that the hazard insurance
Plaintiffs ultimately purchased was the sane policy they obtained
fromtheir own carrier during their prior nortgage financing
transaction. Because Plaintiffs did not obtain property
i nsurance through their creditor, the creditor was not required
to disclose the cost of insurance, and it was proper to exclude
t he $568 i nsurance charge fromthe Di sclosure Statenment’s
Item zed Prepai d Fi nance Charges.

E. Donestic Rel ations Charge

This Court further finds that the $4,987.50 Donestic
Rel ations fee identified on the HUD Settl enent Statenment as

payabl e in connection with the | oan was properly excluded from

15



the Disclosure Statenent’s Item zation of Prepaid Finance
Charges. The Third Crcuit has held that pre-existing |iens and
debts, such as prior nortgages and accrued taxes, are not within
the definition of finance charge as that phrase was used by

Congress. Smth v. Fidelity Consuner Discount Co., 898 F.2d 896,

906 (3% Cir. 1990); see also 12 C.F.R § 226.4(e)(1) (excluding
fromthe finance charge fees paid to public officials for
perfecting, releasing, or satisfying a security interest).
Furt hernore, Pennsylvania | aw establishes that overdue child
support obligations shall constitute a lien against the obligor’s
real property, as required by the federal Personal Responsibility
and Work Qpportunity Reconciliation Act. 23 Pa.C. S. A 8§ 4352(d).
Plaintiff Jeffrey Stunp has testified that he has “no idea”
what the $4987.50 Domestic Relations charge listed on the HUD
Settlenment Statenent was used for, and deni es having any
out standi ng child support obligations in July of 2001. Jeffrey
Stunp Deposition, pp. 115-117. However, Plaintiff Kinberley
Stunp has testified that she knew the $4987.50 charge was for
child support owed by Plaintiff Jeffrey Stunp. Kinberley Stunp
Deposition, p. 68, pp. 174-179. Defendants have introduced a
docunent printed fromthe Pennsylvania Child Support Enforcenent
System for the account of Plaintiff Jeffrey Stunp which indicates
arrears in the anmount of $4987.50 as of July 5, 2001. The

docunent indicates that on August 2, 2001, a distribution of

16



$4987.50 and a di sbursenent of the sane anobunt were made. Wile
Plaintiff Kinberley Stunp does not recall having ever received a
$4,987.50 child support paynment, when and how t hese funds were
ultimately paid out is not relevant for the purpose of TILA

di scl osure. The $4,987.50 Donestic Relations fee paid out of
Plaintiffs’ |oan proceeds was a pre-existing child support
obligation owed by Plaintiff Jeffrey Stunp, which, by | aw,
constitutes a lien on Plaintiff’s real property. As such, the
fee was properly excluded fromthe Disclosure Statenment’s

Item zed Prepaid Finance Charges. See Smth, 898 F.2d at 906

F. Genuine Issues of Fact Relating to Notary Charge and
Couri er Charge

This Court finds that summary judgnent is inappropriate with
respect to the $25 notary fee and the $15 courier fee, as these
charges raise genuine issues of material fact which, if resolved
in Plaintiffs’ favor by the trier of fact, could result in a
verdict for Plaintiffs.

First, there is a genuine issue of whether the $25 notary
fee listed on the HUD Settl enent statenent was “reasonable in
anmount” and thus properly excluded. See 12 CF.R 8§
226.4(7)(iii). Wile the maxinumfee that a notary may charge
under 57 P.S. 8§ 157 is two dollars, the record before this Court
does not indicate whether the $25 fee was for a single

notarization or for nmultiple notarizations. See Johnson, 278 F

17



Supp. 2d at 457.

The HUD Settlenment Statenent al so discloses a $15 courier
fee paid to title conpany Capital Assurance G oup. A settlenent
agent’ s charge for courier service qualifies as a finance charge
only if the creditor has required the use of the courier or
otherwi se retained the charge. 12 C.F.R 8 226, Supplenent I,

sec. 4(a)(2)-1; 60 F.R 16771, 16777 (1995); See Cowen v. Bank

United, FSB, 70 F.3d 937, 943 (7th G r. 1995). Because it is

uncl ear whether the courier fee was included in the “Settl enment
or Cosing Fee to Escrow Title Conpany” listed as a Prepaid
Fi nance Charge on the D sclosure Statenent, and because there is
a genui ne question as to whether WMC Mortgage required the use of
a courier in this transaction, this issue cannot be resolved as a
matter of |aw.

F. TILA Tol erance Threshold

Were the overcharges on a TILA Disclosure Statenent are the
result of small errors of judgnent and fall within TILA s
al l owabl e tol erance for discrepancies, the disclosed finance

charge is considered accurate as a matter of law 15 U S. C. 8§

1605(f); Johnson v. The Know Fin. Goup, L.L.C, No. 03-378, 2004
US Dist. LEXIS 9916 at 34 (E.D. Pa., 2004). For the purposes
of rescission, the D sclosure Statement is considered accurate if
t he di sclosed finance charge is understated by no nore than one-

hal f of one percent of the face anmount of the note, which in this

18



case is $1,100. 15 U.S.C. 8§ 1605(f)(2); 12 CF.R §
226.23(g)(i). However, for the purposes of TILA D sclosure
viol ations generally, the allowable tolerance is $100. 15 U. S. C
§ 1605(f)(1).3

The total dollar anmount of contested charges in this action
is $40, well within both the general $100 |imt for disclosure
violations and the $1,100 |imt for the purposes of rescission.
Thus, Defendants are entitled to the protection of the tol erance
doctrine, and this Court will treat Defendants’ disclosures under

TILA as materially accurate.

1. Plaintiffs’ Al eged Rescission and Ratification

As the TILA Disclosure Statenment was materially accurate,
the period during which Plaintiffs could validly rescind the | oan
transaction was limted as a nmatter of lawto three days fromthe
date of closing, rather than three years. However, because a
reasonable juror, viewing the record in the light nost favorable
to Plaintiffs, could find that Plaintiffs exercised their right

of rescission on July 27, 2001, we nust deny Defendant’s Mbdtion

3 Where foreclosure has been initiated against the property
secured by the loan, the allowable tolerance is limted to $35.
12 CF.R 226.23(h)(i). However, this provision is inapplicable
in this action, as Defendants deny having initiated a forecl osure
action against Plaintiffs, and the Order obtained in Plaintiff
Ki nberl ey Stunp’s bankruptcy proceedi ng expressly prohibits the
servicer frominitiating foreclosure without first obtaining
relief fromthe automatic stay.
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for Summary Judgnent with respect to Count Il of the Amended
Conpl ai nt .

A. The July 27, 2001 Rescission Attenpt

Plaintiffs have both testified that, at approximtely five
or six PP.M on July 27, 2001, Jeffrey Stunp faxed an executed
Notice of Right to Cancel formto WMC Mortgage froma fax machine
| ocated at the Heritage Village office of his forner enployer,
Montrose Realty. |In opposing the instant notion, Plaintiffs have
presented an affidavit of Jeffrey Stunp, in which he reaffirns
that he knew July 27, 2001 was the last day to send in the
resci ssion notice, that he faxed the notice fromthe Ham I ton
Village fax machi ne on that date, and that the fax machi ne he
used only prints a notice if an item sent does not go through.
Plaintiff Jeffrey Stunp’s testinony on this issue has been
unwaveri ng.

Def endants have presented tel ephone records fromthe
Montrose Realty offices which do not indicate that any calls were
made to the California office of WMC Mortgage on July 27, 2001
The tel ephone records are prefaced by a letter from Marie
Mul grew, of Montrose Realty, indicating that the records reflect
three Heritage Village office phone nunbers, including 215-855-
9466, which “is the only fax line.” At deposition, M. Milgrew
testified that the fax line referenced in the letter is the only

fax line at the Heritage Village office where Plaintiff Jeffrey
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Stunp worked, but that another fax machi ne was avail able at the
West Reading office of Montrose Realty, where Plaintiff
occasionally visited. Ml grew Deposition, pp. 11-13. M.
Mul grew al so testified that the records she provided were the
only records she had for the Heritage Village office fax |line.
Mul gr ew Deposition, pp. 17-18.

The record before this Court indicates that there may be
i ssues of credibility or possible bias surrounding Ms. Miul grew s
testinmony. Plaintiff Jeffrey Stunp has testified that M.
Mul grew, his former supervisor, had a pattern of untruthful and
potentially illegal behavior, including stealing fromtenants,
harassing Plaintiff at his hone, sexual harassing Plaintiff at
his workplace, permtting drug use on Montrose Realty property,
directing Plaintiff to perform personal work for Ms. Ml grew and
her husband on conpany tine, and falsifying worker’s conpensation
records. Jeffrey Stunp Deposition, pp. 132-153. For her part,
Ms. Mul grew refused to answer any questions regardi ng her
relationship with Plaintiff Jeffrey Stunp or the circunstances of
Plaintiff’s termnation from Mntrose Realty. Ml grew
Deposition, pp. 26-29.

Because the instant Mtion for Summary Judgnent has been
brought by Defendants, the burden is upon themto show that they
are entitled to judgnment as a matter of law as to the issue of

Plaintiffs’ alleged rescission. This situation presents a
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classic difficulty. |In practical ternms, it is nearly inpossible
for Defendants to “prove a negative” — nanely, that Plaintiff did

not fax a notice of rescission on July 27, 2004. See Medico v.

Tine, Inc., 509 F. Supp. 268, 271 (E.D. Pa. 1980) (proving a

negati ve for the purposes of summary judgnent is “a chall engi ng
task indeed”). O course, the tel ephone records provided by M.
Mul grew do not indicate that any faxes were sent to the
California offices of WMC Mortgage. However, considering the

i ssues of credibility surrounding the testinony of Ms. Mil grew,
the possibility remains that the records provided are inconplete
or do not accurately reflect all faxes sent fromthe Heritage
Village office. Furthernore, issues of credibility and bias are

typically reserved for the jury. See United States v. Abel, 469

US 45, 52 (U S 1984). Viewing the record in the |ight nost
favorable to Plaintiff, a reasonable juror could find that
Jeffrey Stunp faxed a notice of rescission to WMC Mortgage on
July 27, 2001.

B. Ratification by Acceptance of Loan Proceeds

Def endants further contend that, even if Plaintiffs validly
resci nded the | oan transaction on July 27, 2001, they are
estopped fromenforcing the rescission because they ratified or
re- awakened the | oan on August 15, 2001 by accepting a $8, 809. 67
check representing the proceeds of settlenent. Defendants cite

case law in support of the proposition that a party can |ose the
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right to rescind a contract if he engages in acts inconsistent
with disaffirmnce, such as acceptance of benefits under the

contract. See, e.qg., Banque Arabe Et Internationale

D Investissenent v. Maryland Nat'l Bank, 850 F. Supp. 1199, 1212

(S.D. N Y., 1994). However, the cases cited by Defendants
address only equitable rescission in cases of fraud, m stake, or
m srepresentati on, none of which are applicable here. In this
action, Plaintiffs have a statutory right of rescission under

TI LA which, if exercised, voids the contract and nmakes | ater
ratification legally inpossible.

TI LA regul ati ons provide that when a consuner validly
rescinds a |loan transaction, “the security interest giving rise
to the right of rescission becones void.” 12 CF.R 8§
226.15(d)(1). After rescission, the creditor is responsible for
returning all nonies paid to third parties in connection with the
transaction and taking any action necessary to reflect
termnation of the security interest. 12 CF.R 8 226.15(d)(2).
Furthernore, the borrower is entitled to retain possession of any
noney or property received in connection with the transaction
until the creditor satisfies the above obligation, and is
entitled to retain permanent possession if the creditor fails to
take action within 20 days of rescission. 12 CF.R 8§
226.15(d)(3). In effect, the statutory right of rescission

established by TILA renders a | oan transaction voi dable, vesting
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the borrower with the power to either disaffirmthe contract by
submtting a tinely notice of rescission, or to ratify the
contract by failing to submt the notice within the prescribed

l[imtations period. Bertramyv. Ben. Consuner Disc. Co., 286 F

Supp. 2d 453, 459 (WD. Pa. 2003). |If a borrower validly
rescinds the | oan, the |oan agreenent becones null and void
pursuant to 12 CF. R § 226.15(d)(1), and can no | onger be
validated by ratification at a later date. Bertram 286 F. Supp
2d at 459; 17A Am Jur. 2d Contracts 8§ 10.

If Plaintiffs validly rescinded their | oan on July 27, 2001,
their | oan agreenent becanme void, and their |ater acceptance and
retention of the | oan proceeds would have no inpact whatsoever on
their right to enforce the rescission in court. Particularly as
there is no evidence to suggest that WMC Mortgage took action to
termnate the security interest within 20 days of the all eged
rescission, a reasonably jury could find that Plaintiffs’ | oan
was validly rescinded on July 27, 2001 and that Plaintiffs were

statutorily entitled to retain the $8,809.67 | oan proceeds.

I11. Liability of Loan Servicers Under TILA
As TILA inposes liability only on purchasers and assi ghees
of nortgages, |oan servicers cannot be |liable under TILA 15

U S C 81641(f); Wle v. Geen Tree Servicing, LLC No. 04-2866,

2004 U.S. Dist. LEXIS 23709 at 5-6 (E.D. Pa. 2004); dark v.
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Fai rbanks Capital Corp., No. 00-7778, 2003 U.S. Dist. LEXIS 9204

at 8-9 (N.D. Ill. 2003). As it is undisputed that Fairbanks
Capital Corporation is nerely the servicer of the Stunps’ | oan,
Def endant Fairbanks Capital Corporation’s Mtion for Sunmary

Judgnent shall be granted with respect to Count I1.

25



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY STUMP, ) ClVIL ACTI ON
KI MBERLY STUMP, )
02- 326
Plaintiffs,
V.

WWMC MORTGAGE CORP., JAVELIN, | NC.
d/ b/ a COMMERCE FI NANCI AL,
FAI RBANKS CAPI TAL CORP., and
BANK SUlI SSE FI RST BOSTON

Def endant s.

ORDER

AND NOW this 16t h day of March, 2005, upon
consi deration of Defendant WMC Mortgage Corporation’s Mtion for
Summary Judgnent (Doc. No. 46), Defendants Credit Suisse First
Boston and Fai rbanks Capital Corporation’s Mtion for Partial
Summary Judgnent (Doc. No. 45, 47), and all responses thereto
(Doc. No. 49, 54, 55), it is hereby ORDERED, for the reasons
stated in the acconpanyi ng Menorandum as foll ows:

1) Defendant WMC Mortgage Corporation’s Mtion for Summary
Judgnent is GRANTED wth respect to Count | of Plaintiffs
Amended Conpl aint, alleging TILA disclosure violations;

2) Defendant WMC Mortgage Corporation’s Mtion for Summary
Judgnent is DENIED with respect to the remaining counts of
Plaintiffs’ Amended Conpl ai nt;

3) Defendants Credit Suisse First Boston and Fairbanks

Capital Corporation’s Mdtion for Partial Summary Judgnent as to

Count Il of Plaintiffs’ Amended Conplaint is GRANTED with respect



t o Def endant Fairbanks Capital Corporation only.

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



